
APVG-JA-CL
        16 December 2003

MEMORANDUM FOR UNIT CLAIMS OFFICERS  

SUBJECT:  Appointment of Unit Claims Officers

1.   In 2004, Division units will deploy to Iraq and Afghanistan.  Prompt and proper response to any claim against the United States Government is vital in maintaining positive relations with the civilian population and protecting the interests of the United States Government.  In preparation for OIF and OEF, 25th Infantry Division (Light) Regulation 27-1, Operational Law and War Crimes Reporting, requires that all companies within the 25th Infantry Division (Light) appoint, on orders, a primary and an alternate Unit Claims Officer (UCO).

2.  UCOs should be commissioned or warrant officers, or noncommissioned officers in the rank of Sergeant First Class or higher.  Unit legal NCOs will be responsible for coordination and drafting appointment letters.  To minimize the turnover of UCOs, commanders should appoint people who will remain in the unit for at least one year.

3.  UCO Responsibilities.

a.  Predeployment Claims Prevention Program.  Prior to deployments, UCOs should coordinate with the Operational Law attorney or the Claims Officer to determine particular aspects of the pending deployment that could cause particular claims problems.

b.  Conduct of Claims Investigations.  During deployments, UCOs identify situations, which present potential claims for or against the United States, including maneuver damage.  UCOs are also responsible for conducting a prompt and thorough investigation of all claims.  UCOs must coordinate their investigations with other criminal or safety investigations.  They must interview all possible witnesses and take statements, secure police reports, hospital records, and other pertinent information.  They are also responsible for reporting claims incidents through command channels to the Staff Judge Advocate.

c.  Claims Reports.  UCOs are responsible for completing a claims report for claims that have a potential value of over $2,500 or a cover memorandum for smaller claims.  The claims report must detail the factual circumstances surrounding the claims incident.  The UCO does not make findings as to liability or dollar amount of the claims.  Once the report is complete, the UCO forwards it to the servicing judge advocate.

4.  Attached are the forms, documents, and instructions that UCOs will need to perform their investigations.  If after reviewing these documents the appointed UCOs have questions they may contact the Chief of Claims at 655-5054 for an appointment.  

5.  If you have questions regarding this memorandum please contact me at 655-5054.

SAMUEL W. KAN

CPT, JA

Chief, Claims 
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APVG-JA-CL
17 December 2003
MEMORANDUM FOR Unit Claims Officers

SUBJECT:  Information and Procedures for Unit Claims Officers (UCOs)
1.  Purpose.  To provide information regarding the purpose of Unit Claims Officers (UCOs) and the procedures for handling potential claims for and against the United States Government.

2.  Facts.

     a.  Any deployment of U.S. forces into a foreign country (a "receiving state"), may cause damage to the personnel and property of either the U.S. or the receiving state and its inhabitants. Willful misconduct or negligent acts and omissions on the part of U.S. or receiving state personnel can cause these damages.  Ordinarily, prior to deployment, each company or battalion-sized unit appoints a UCO to investigate and document every incident that may result in a claim either against or on behalf of the U.S.

     b.  Prompt and thorough investigations will be conducted on all potential and actual claims against or in favor of the government.  Information must be collected and recorded, whether favorable or adverse.  The object of the investigation is to gather, with the least possible delay, the best possible evidence without accumulating excessive evidence concerning any particular fact.

     c.  Occasions upon which immediate investigations are required include when non-governmental property is lost or damaged by a government employee, an actual claim is filed, a receiving state national is killed by the act or omission of a government employee, or when a competent authority so directs.  

     d.  Commanders appoint commissioned officers, warrant officers, noncommissioned officers or qualified civilian employees as UCOs as an additional duty.   The appointment orders (TAB B) should instruct the UCO to coordinate with a designated Judge Advocate or attorney who services the UCO's unit.  UCOs must seek guidance from the servicing judge advocate at the beginning and before the conclusion of the investigation whenever the claim is or may be for more than $2,500.  Copies of UCO appointment orders should be forwarded to the appropriate command claims service or servicing claims activity.

     e.  As the UCO, you are responsible for identifying, reporting and investigating all potential claims, both for and against the government, which arise in your unit.  Upon receiving information about a potential claim, you should coordinate with the Chief of Claims or your servicing Judge Advocate and begin a preliminary investigation immediately.

     f.  Upon deployment, you must also protect the government’s interest in property.  Specifically, make sure there is a record of the condition property is in upon deployment.  For example, many UCOs who deployed to Thailand for Cobra Gold had to deal with the fact that units signed for equipment and buildings.  Tab F contains a Pre-Facility Inspection Report that can be used to document the condition the property was in at the time the U.S. Government occupied it.  All damage should be noted, in writing, 
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so that if damage is detected when the U.S. Government returns the equipment, we know what damage we are responsible for.  This report can be easily modified for any type of equipment.

     g.  There are two types of claims that you will encounter.  

(1)  Government Torts.  The most common type of claim is a claim against the government, generally for property damage or personal injury caused by a soldier or government employee.  These types of claims are very common during deployments and field exercises.  They frequently include maneuver damage claims and personal injury claims resulting from vehicle accidents.  

(2)  Affirmative Claims.  On a few occasions, you may encounter situation that give rise to claims that the government needs to make against third parties, these are known as affirmative claims.  When third parties damage property that belongs to the government, you should conduct a preliminary investigation to gather the facts and report this incident to the claims officer who, if appropriate, must collect the money owed to the government.

     h.  You should brief soldiers in your unit on your role as UCO.  Everyone should understand that if they are involved in an incident that may give rise to a possible claim, you should be notified ASAP.  Soldiers are often reluctant to report these types of incidents because they fear retribution.  However, they should understand that in defending claims against the government, early reporting and investigation generally produce a more favorable outcome to the government.  With this principle in mind, you should begin to gather facts regarding possible claims as soon as you hear about them, even if no formal claim has been filed.  By gathering the facts early, while people are still present with the events fresh in their minds, your investigation process will be much easier and quicker.

     i.  Conducting claims investigations.

(1)  Your investigation should develop answers to questions such as “Who, What, When, Where, and How”.  As the investigating officer in these incidents, you have an obligation to be unbiased and neutral in assessing the facts.  You should begin your investigation by talking to those most directly involved with the incident first, including those witnesses that may support a claim against the government.  If you are on a deployment in a foreign country, you are likely to encounter language barriers.  In these types of claims you should always be sensitive to cultural differences and take an interpreter with you to avoid misunderstandings.  

(2)  When possible you should take sworn statements.  A DA Form 2823, Sworn Statement Form is included in your packet.  As the investigating officer, you have the authority to administer the oath.  Although sworn statements are preferable, they are by no means required.  You may take a statement in any form.  In some instances, you may only be able to interview witnesses on the phone and in those cases you should create an MFR detailing the conversation. You should avoid this whenever possible, in favor of having the witnesses review and sign their own statements.  When you are interviewing witnesses subject to the UCMJ, you are required to read them their rights if, and only if, you suspect them of a crime or if they have previously been read their rights for the same conduct and invoked.  A DA Form 3881, Rights Warning Statement, is included in your packet.  This situation does not arise often, however, you should be prepared particularly in investigations that involve a potential crime, such as DUI, Negligent Homicide, etc. You should never read a non-US citizen their rights.  When these situations occur, you should consult with you servicing Judge Advocate prior to interviewing the witness. 
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        (3)  When you receive a claim, you should always personally interview the claimant.  When you are discussing a claim with a claimant, NEVER make any promises to them regarding their claim.  Take care when you discuss the claim and be prepared for a claimant to quote or “misquote” you later. Ensure the person presenting the claim is the proper party to make a claim.  Verify the person’s ID and particularly ownership of the property claimed.  If the claim is signed by an agent of the owner, ensure they have the proper authority to act, i.e. a power of attorney.

        (4)  When conducting investigations, you will often discover that other agencies such as the MPs or CID have or are in the process of conducting an investigation.  When this occurs, ensure that you do not interfere with their investigations.  You should always work with other agencies when possible.  You will often find that they have done a large part of the investigation for you.  When an MP or CID report exits, this is always the best place to start.  You are not required to duplicate their investigations.  However, they often have a different focus than a claims investigation, therefore, you should obtain a copy of their investigation and then tailor your efforts from the investigation that has already been done.  The following are helpful hints in conducting an investigation.

        (a)  Find out what unit caused the incident.  If it was your unit, continue your investigation.  If you discover another unit was involved, notify the Chief of Claims or your servicing Judge Advocate and the unit involved.  Ensure you get the statements of all Army personnel involved and all other key witnesses.  Obtain these statements ASAP so the incident is fresh in everyone’s memory.  Let the witnesses tell you what happened – don’t put words into their mouths.  Get copies of all statements made to their commanders, the MPs, CID, local police and authorities, or any other investigators.  Make sure all military witnesses are identified by name, SSN, unit, and permanent address.  All other witnesses should be identified by name, national ID card, drivers’ license, address, and any other pertinent information.

       (b)  Take pictures and make diagrams.  Pictures should be taken to record the scene of the incident and of persons injured and property damaged.  Attach the pictures to a piece of paper and explain what they are, when and where they were taken, and by whom.

        (c)  Obtain all pertinent information from other sources including other investigations, hospital and medical records, estimates of property damage, etc.  Get copies of all records and attach them to your report.

        (d)  Preserve physical and documentary evidence.  Try to obtain and maintain control of all physical evidence and documentary evidence.  If this is not possible, indicate where the property is or what happened to it.

        (e)  In personal injury cases, indicate in your report where the person was treated, what they were treated for, and who treated them. When possible obtain copies of medical records for the report.

        (f)  Estimates of repair and replacement cost for property damage.  Ask the claimant the original cost of the damaged item, when it was purchased, and assess the condition it was in at the time of the damage.  Ask for repair estimates and replacement costs.  As a part of your investigation, you must assess the reasonableness of the damages requested.  If the estimates seem unreasonable, you should investigate further to determine what amount of damages is appropriate and why.

        (g)  Other items that should be considered and included if they exist and are appropriate are:
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            (i)  Reports of Survey or Line of Duty investigations if they exist. 

            (ii)  Results of any civilian trial or court-martial or other adverse action taken against Army personnel.

            (iii)  Releasable portions of any safety investigation. 
     j.  Form of the Report.  In claims incidents that have or may have a potential value in excess of $2,500, UCOs should complete DA Form 1208 and attach all available evidence for review by the responsible FCC (Federal Claims Commission) or Affirmative Claims Authority.  Insignificant or simple claims with an actual or potential value of less than $2,500 may require only a cover memorandum explaining the attachments and the UCOs findings.  The servicing judge advocate can provide guidance as to which form is better.  In certain cases, such as when a formal AR 15-6 investigation is conducted, the claims report may be submitted on DA Form 1574 (Report of Proceedings).

     k.  Content of the Report.  The factual circumstances surrounding the claims incident must be detailed in the claim report, regardless of the format actually used.  In vehicular accidents, for example, the questions found at Enclosure 2 can be used to develop a sufficient factual basis by even an unschooled investigator.  UCOs should never make findings or recommendations as to liability or the dollar value of personal injuries in the claims report.  These determinations should be left to the responsible judge advocate; and if the UCO feels that something must be said in this regard, the UCO should document this on a separate document to accompany the claims report.

     l.  Other responsibilities may vary depending on the deployment or situation.  During some deployments, such as Cobra Gold in Thailand, US Forces occupy buildings of other governments.  These are frequent sources of claims.  When this occurs, as a UCO, it is your responsibility to do a pre-inspection of the site prior to moving in.  You should carefully record the condition of the facility and when possible, take pictures of the condition, prior to accepting it.  A sample pre-inspection report is included in your packet.  To determine what other responsibilities you will have and what types of situations you can expect to encounter as a UCO, you should schedule a meeting with the Chief of Claims at 655-9279, prior to all deployments.

                             CPT Kan/655-5054
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YOUR LETTERHEAD

YOUR OFFICE SYMBOL  (27-20)
DATE
MEMORANDUM FOR RECORD

SUBJECT:  Appointment of Unit Claims Officers

1.  Effective immediately, the following individuals are appointed as Unit Claims Officers for Your Unit:

     a.  Rank, Name
SSN-00-0000
Company
Primary

     b.  Rank, Name
SSN-00-0000
Company
Alternate

2.  Authority:  AR 27-20, 25th ID(L) Reg 27-1.

3.  Purpose:  Conduct predeployment claims prevention program, conduct claims investigations, and complete claims reports.

4.  Period:  Until officially relieved from position.

5.  Special Instructions:  All Unit Claims Officers will immediately contact the Chief of Claims at 655-9279/5054 to schedule the required training on the procedures for investigating, processing, and settling claims. 


Commander

CPT, XX

Commanding
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Instructions for Completing DA Form 1208 (Report of Claims Officer)

DA Form 1208 does not have to be typed, but it must be legible.  Information on the form must be clear to claims personnel and receiving state authorities that may have to read and translate it.  Unit claims officers (UCOs) will complete DA Form 1208 as follows:  

  Blocks:

Non-labeled General Information Blocks.


Date of Report.  Self-explanatory.


Headquarters.  Enter designation and APO address of unit involved in the incident.


Location.  Enter unit location.

1.  Accident or Incident.  Enter date, hour and place of incident in appropriate blocks.

2.  Claimants.  When available enter claimant’s name and address.  If not available, leave empty, but complete the rest of the form.  Claimants may file with receiving state authorities instead of UCOs or FCCs (Foreign Claims Commissions).  In those instances, this report will provide the relevant information about U.S. involvement.  

3.  Property and Personnel Involved.


Government Property.  Identify U.S. vehicles involved with vehicle type, bumper markings, and license plate number.  Describe the condition of the military vehicle before and after the incident.  If the foreign national is at fault (partially or in full) this information will aid in an affirmative claim against that person for damaging U.S. property or injuring U.S. personnel, or at least reduce U.S. liability.  If available, attach photographs of damaged property.


Private Property.  Provide all available information.  Do not delay, however, trying to get information that is not reasonably available or information that the servicing judge advocate can get from other sources.  When possible, interview claimants or foreign national involved.  Provide a description of the property before and after the incident.  If a vehicle is involved, include the model, and license number. If available, attach photographs of damaged property.


U.S. Government Personnel.  Enter name, rank or grade, position, social security number, current assignment, DEROS (if overseas), ETS date, and telephone number of U.S. personnel involved.


Civilian and Foreign Nationals.  Enter names, nationalities, addresses and telephone numbers of non-U.S. Forces persons involved.

4.  Scope of Employment.  Leave blank, the servicing judge advocate or FCC will determine this.

5.  Damage to Property.  Fully describe the damage to government and private property involved.  Estimate repair costs.

6.  Persons Injured or Killed.  List U.S. Forces and private persons injured or killed.  If personnel were hospitalized, indicate where, how long, and transfers to other facilities.  Do not delay the investigation if this information is not readily available.

7.  Witnesses.  List names, addresses, and telephone numbers of witnesses not included in block 3.

8.  Police Investigation and Trial.  Try to obtain local police reports.  If authorities are reluctant to release the information, do not delay the investigation.  

9.  Findings.  Fully describe the incident.  Reference to police reports and witness statements (e.g.  See attached statements) is not enough.  The UCO must make independent findings of fact taking into account personal observation and all evidence obtained.  

10.  Exhibits.  List all exhibits and attach them to the report.

11.  Recommendations.


It is Recommended That.  Leave this block blank.


Reasons for Recommendations.  Leave this block blank.

UCOs will send their recommendations on a separate sheet of paper.  This is because local (receiving state) law often determines payment of claims.  Claimants who are not satisfied with their settlements may go to court.  The DA Form 1208 may be made available to the claimant and to the local court for use in the proceedings.  Because UCOs are not expected to know local laws, their recommendations about whether or how much to pay on a claim may be erroneous.  If they are included on the DA Form 1208, they may prejudice the United States’ position in court.  


Claims Officer.  The UCO will include his or her name, and sign and date the forms in the appropriate blocks. 

12.  Action of Commanding Officer or Staff Judge Advocate.  Leave this block blank.

Forward the completed form along with all exhibits and attachments and your recommendations to the servicing claims office or FCC.  
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The 2003 DA PAM 27-162 can be accessed by clicking the link below (See pages 104-122).

http://www.usapa.army.mil/pdffiles/p27_162.pdf
The next 17 pages are from the 1998 DA PAM.

Section IV

Investigative Methods and Techniques

This section provides guidance for unit claims officers, ACOs and CPOs responsible for conducting tort claims investigations. (See FTCA Handbook, section II, para E for discussion of the advantages of an administrative settlement.)

2–33. Importance of the claims investigation
The investigation is the most critical part of the administrative claims process. Its purpose is to learn, gather and preserve the facts as quickly and completely as possible. Facts are best collected and preserved while memories are fresh, witnesses are available, and physical evidence is unchanged. The evidence developed during an investigation provides the basis for either settling or denying a claim.

2–34. Elements of the investigation

a. Unit claims officers. Unit claims officers are essential to the claims investigation. Paragraph 2-2 explains their relationship to the ACO, CPO, or USARCS.  (1) The unit claims officer, who usually is a member of the unit generating the alleged incident, is privy to crucial facts and information (such as the unit operating procedures).  (2) An ACO or CPO is responsible for guiding the claims officer throughout the latter’s investigation. The unit claims officer should not hesitate to contact the ACO or CPO for assistance at any time during the investigation.  (3) The unit claims officer’s investigation is limited in scope to determining the facts and circumstances of the incident and describing the injuries of all participants. The unit claims officer’s investigative

report should not contain a conclusion as to liability and damages. The ACO or CPO will use the facts gathered during this

investigation to determine liability and assess damages.  (4) While the unit claims officer usually prepares a report of investigation on DA Form 1208 (Report of Claims Officer), this is within the ACO or CPO’s discretion, since they may find it more helpful if the report is prepared in a different format. The ACO or CPO will so inform the unit claims officer.

b. When applicable, the unit claims officer’s report should include the following attachments:

(1) MP, CID, and State or local police accident reports.

(2) Report of survey on the Government vehicle, with all attachments, regarding whether or not the Government driver is pecuniarily liable. Attach appeals and reconsiderations when available. An investigation should not be delayed, however, pending final action on a report of survey.

(3) Line-of-duty investigation, regarding whether or not the Government driver’s injury was determined to be in the line of duty.

(4) SF Form 91 (Motor Vehicle Accident Report), completed by the Government driver.

(5) Scope of employment information, including the supervisor’s or commander’s certificate (figure 2-22).

(6) Incident scene diagram.

(7) Interview with Government tortfeasor and all eyewitnesses.

(8) Results of any civilian trial or court-martial or other adverse action taken against Army personnel.

(9) Releasable portions of the safety investigation.

c. When the ACO or CPO may conduct all or part of the investigation. In most cases of death or serious injury, the ACO or

CPO will inform the unit claims officer what information , if any, is needed. The ACO or CPO should explain the reason for this decision and keep the unit claims officer informed about the investigation’s progress so the latter may furnish additional assistance.

d. Events that require coordination with AAO. When an incident occurs that may result in the filing of claims that are reportable to USARCS under AR 27-20, paragraph 2-15, or is otherwise within USARCS settlement authority, the AAO is responsible for technical supervision of the local claims investigation. Accordingly, when the ACO or CPO learns of an incident that may result in a filing of a claim within USARCS authority, or when a claim within USARCS authority is filed, it should contact the AAO by telephone immediately and follow up with a written notice of the incident or claim.  Close telephone and written contact on all claims investigated in the field is essential. Note that mirror file procedures apply to potential claims. See paragraph 2-15.

e. Coordinating claim investigations with other investigations.

Although both civilian and military authorities may investigate an incident, the claims investigation pursues an independent inquiry into civil liability under State law. Follow this general guidance on claims investigation when other investigations are proceeding:

(1) Determine what other entities are investigating and why they are doing so. How useful their investigations will be depends on

several factors beside the investigator’s skill. For example, a report of survey is limited in purpose, that is, to determine whether a

soldier or an Army employee is financially liable for damage to Government property. The survey may help in developing the facts surrounding liability, but it will probably be of little help in assessing comparative negligence or whether such defenses as last clear chance apply.

(2) Contact the investigating agency early and discuss the scope of both your and their investigations. Obtain copies of their report and, if possible, advance copies of statements they take even if their report is not final. Include all other investigations in the claims report, tabbing them as enclosures. Always obtain final copies of other investigations.

f. Witnesses. A witness is anyone who has personal knowledge of an incident by virtue of being at or near the scene at the time it

occurred or shortly thereafter. Such witnesses may have observed the incident or its results.

(1) Eyewitnesses. There is no substitute for an eyewitness. This person’s knowledge of the incident derives from actually seeing or hearing the incident take place. An eyewitness version of the events leading up to the incident is often the deciding factor in the determination of liability. This is especially true if the witness is disinterested and impartial.  Accordingly , it is imperative that all investigations include an exhaustive search for eyewitnesses.

(a) Locating eyewitnesses. Any search for eyewitnesses should begin with a review of all available accident or incident reports.

Most provide witnesses’ names, addresses and telephone numbers.  Sometimes, however, the authors of such reports do not list the names of all the witnesses they know; this is especially true of police officers. Be sure to question police officers and other investigators to determine whether they have any information pertaining to witnesses not set forth in their reports. Also ask the claimant, claimant’s attorney, all witnesses and any Government employee(s) involved in the incident if they know of anyone else who witnessed the incident.

(b) Method of locating witnesses. Search for eyewitnesses by visiting homes and businesses located near the scene of an incident.

The ACO or CPO should canvass door-to-door asking whether anyone saw or has information about the accident. House-to-house inquiry often turns up eyewitnesses who would not have been found otherwise.

( 2 ) O t h e r  w i t n e s s e s . Locate other  witnesses  using  the  same methods. Although their statements may not be as compelling as those of eyewitnesses, do not underestimate their value; carefully interview these witnesses, particularly as to any statements or exclamations the injured parties made at the time. Persons who did not see the accident take place but have personal knowledge of it include—

(a) Those who were at the scene of the incident but were looking away when it occurred.

(b) Those who arrived at the incident scene shortly after it occurred, such as ambulance or medical personnel.

(c) Those who have any personal knowledge of the incident’s cause.

g. Witness interviews. Follow the procedures listed below for interviews conducted by an ACO or CPO, or under their supervision.

(1) Witnesses should always be interviewed by claims personnel, even if they have given statements to other investigators. Witnesses often give claims investigators statements that differ from the version they give to police or other investigators. A personal interview also allows them to clarify or expand on their previous interviews and lets the investigator observe and form impressions about the witness.

(2) Before interviewing a witness, try to obtain copies of any or all of the prior statements made by the witness and review them

carefully. 

(3) Claims personnel conduct witness interviews orally and informally.  The claims personnel conducting the interview will prepare a MFR of the interview. Place the interviewer’s observations and impressions relevant to assessing the witness credibility in a separate memorandum, which will not be released to the claimant’s attorney. Ask a witness to review and correct but not to sign the notes or memorandum; signing could make them discoverable. This method is designed to ensure that the investigation represents a privileged attorney work product. It also speeds the investigation.

(4) Do not obtain a written signed statement from the witness.

(5) Do not u se a stenographer, tape recorder, or other means to create a verbatim statement.

(6) Do not obtain sworn statements.

(7) Requests by claimants or their attorneys for discovery of witnesses who are soldiers or Federal employees will be met with

the release of MFRs of interviews if—

(a) The ACO or CPO determines that their release will help in settling the claim.

(b) The claimant agrees to cooperate in a general exchange of information.

(8) If the claimant or the claimant’s attorney asks to interview Federal witnesses, apply the following conditions:

(a) The claimant should explain why the claims memoranda or statements obtained in other investigations are inadequate.

(b) The claimant must agree to allow the United States to interview informally the claimant and other witnesses made available at

the claimant’s behest.

(c) The interviews may not be taped or otherwise recorded.

(d) The ACO or CPO must be present at the interview.

(9) Avoid depositions. Report all requests for depositions to the AAO immediately. If a claimant makes such a request to a court

while the administrative claim is pending, resist the request by informing the appropriate U.S. Attorney of it and of the policies of

both the Army and the Torts Branch, DOJ, not to grant such a deposition.

(10) The AAO and the DOJ must concur in any decision permitting a soldier or Federal employee witness to be deposed. A common example in which deposition might be appropriate is the case of a party whose injury severely shortens normal life expectancy. Transfer of a witness to another area or country is not a sufficient basis for taking sworn recorded testimony.

h. Safekeeping of physical evidence. Physical evidence must be preserved for analysis by Army experts, inspection by the claimant and use in future litigation. The ACO or CPO is responsible for storing physical evidence in a secure location. If necessary, claims personnel should take possession of evidence and safeguard it. Here are areas in which problems may arise:

(1) Evidence in the possession of the CID or MP. CID and MP evidence custodians are responsible for securing evidence in an

evidence room to safeguard it for use in criminal prosecution. After it is used, the evidence is released to the owner or destroyed. It is up to the trial counsel responsible for the criminal prosecution or the Chief of Military Justice to permit release of the evidence. To avoid improper release, inform both the evidence custodian and the criminal law or military justice section that they may not release evidence without the ACO or CPO’s concurrence.

(2) Army aircraft and vehicles involved in accidents. The unit or organization responsible for the vehicle will usually want to repair or dispose of it. However, it is vital to preserve the evidence or create acceptable secondary evidence before the aircraft or vehicle is repaired or lost through salvage. Ideally, the part or portion that allegedly contributed to the accident should be preserved for expert analysis. For example, if faulty brakes or a defective tire allegedly caused a vehicle accident, they should be inspected and preserved until the AAO agrees that its preservation is no longer necessary.  Prompt action to secure and preserve physical evidence is essential.

(a) Damaged vehicles or aircraft. Photograph the damage and obtain a copy of the repair facility’s estimated cost. Again, if equipment failure is a suspected cause of the accident, the involved part must be inspected and preserved. Where indicated, arrange examination of the aircraft by the Army Teardown Facility, Corpus Christi Army Depot, Texas, or of the motor vehicle by the Army Safety Center, Fort Rucker, Alabama.

(b) Destroyed vehicles. Destroyed vehicles must be preserved until their evidentiary value is ended. A unit will usually try to turn

in the vehicle as surplus as soon as possible because it cannot requisition a replacement vehicle as long as the original is carried

on the property book. Since serious accidents may require reconstruction or tear-down analysis, the vehicle should be pre-served

as long as possible. Coordinate with the DOL or the installation property book officer to prevent the vehicle’s loss.

(3) Property in the possession of investigating officers. Always contact investigating officers or boards that have possession of

physical evidence and ask them how they plan to dispose of it. Ask the officer or board to coordinate with the ACO or CPO before destroying or otherwise disposing of the evidence.

(4) Requests by claimant to examine physical evidence. Ordinarily, physical evidence will not be released to the claimant’s attorney. If the attorney asks to examine physical evidence, coordinate with the AAO before allowing access or releasing it to the claimant’s attorney.

i. Claimant interview. The claimant interview is a crucial part of the investigation. Use the claimant interview checklist set forth at figure 2-23 as a guide. Plan the timing of this interview wisely, considering several factors:

(1) What is the claimant’s situation? If the claimant is terminally ill, moving away, or growing confused, keep these points in mind and complete the investigation quickly. Often, investigators who expect to interview claimants when their own schedules allow over-look such obstacles, only to find that the claimant is not available.  Thus, one of the first steps in any investigation is finding out as much as possible about the claimant. The typical interview takes time. Make sure that the claimant’s counsel understands that. Inform counsel of the estimated number of hours needed for the interview.

(2) What other witnesses must be interviewed before the claimant is interviewed? Will they be available?

(3) If the claimant is represented, it may be difficult to obtain an interview and the attorney will probably permit only one to take

place.

(4) Ordinarily, an investigator will interview the claimant about liability and damages at the same time. Accordingly, assemble and study all documents pertaining to these issues before the interview and have them available at the interview. When planning preparation time for a claimant interview, do not forget that the claimant or the claimant’s attorney must supply many documents.

(5) If at all possible, conduct the interview at the claimant’s home. This eliminates the claimant’s attorney’s “home field” advantage. It also eliminates inevitable disruptions from the claimant’s attorney’s partners, associates, staff or other clients. Most importantly, it affords an invaluable opportunity to observe the claimant’s lifestyle, interactions with family members, and ability or inability to perform some daily living activities.

(6) Pre-interview preparation.

(a) Obtain as many of claimant’s medical, military, and financial records as possible.

(b) Prepare a chronology of the medical care provided, relating it to key events in the claimant’s life (marriage, birth, permanent

move, and retirement).

(c) List any matters that need clarification (such as internal contradictions in the records or conflicts between records and

allegations).

(d) Always prepare a detailed list of questions to ask the claim-ant.  If not, you will invariably forget to ask an important question!

(e) Research the applicable State law on damages so that you can ask relevant questions.

(7) Attendees at the interview.

(a) When possible, two claims personnel should attend. It is extremely difficult for one individual to establish rapport, observe

the claimant, ask questions, take detailed notes, and devise follow-up questions at the same time; it is even harder to do all these things without disrupting the interview.

(b) For complex injury cases that are likely to involve a medical trust (such as brain damage or quadriplegia), it is helpful to bring

the medical fund advisor who will be working with the family to serve as an additional observer or take notes.

j. Conducting the claimant interview.

(1) Try to create a relaxed, informal atmosphere, not an interrogation. Keep your demeanor as informal as possible. If the claimant is willing and able, permit the claimant to narrate the incident without interruption.

(2) Since a structured settlement may be used, obtain detailed information about the claimant’s family background and living arrangements, financial resources and family members, including grandchildren. Design the initial interview questions to elicit as

much background information as possible. Not only is this critical to a damages assessment, but the casual interchange in which the claimant reveals some personal information should relax the claim-ant and facilitate the subsequent exchange of more critical information.  Even if you are familiar with the claimant’s personal or military background (through review of the official military personnel file), let the claimant relate his or her own personal history. If you are already familiar with the information, you will spend less time taking notes and have greater opportunity to maintain eye contact and establish rapport. If the claimant’s spouse is also present, make sure that you ask about the spouse’s personal background and health, even if not a claimant. The spouse’s own life expectancy may be a factor in settlement.

(3) Before ending the interview, always check your question list as well as your interview notes. Make sure the claimant’s answers are clear, complete, and unambiguous. Make sure the claimant has no additional questions. Summarize what you have understood from the interview and give the claimant an opportunity to correct your understanding.

(4) At the end of the interview, try to have the claimant consent to a re-interview at a later date if necessary.

k. Interviewing claimant on liability. A complete history of the claimant’s medical care and treatment before the incident is critical to the investigation.

(1) Determine whether the claimant is a poor historian by referring to medical records. Elicit from the claimant the facts of any

major or chronic illnesses, hospitalizations and long-term medication use. Bring a list of major medical conditions, such as hypertension, heart disease and diabetes and ask if the claimant now has, or has ever had, any of these conditions. Invariably, the claimant may forget to mention one or more chronic conditions, having learned to ignore it as an inevitable and manageable fact of life.

(2) Obtain the claimant’s family medical history. Again, refer to the list of major medical problems and conditions. Make particular notes of any relevant family medical history that the claimant’s medical record does not note (but which the claimant’s physician, perhaps, should have elicited and noted). The claimant’s family medical history is also useful in assessing the claimant’s life expectancy in the absence of the injury, which is subsequent to the claim and may serve to rebut or reinforce statistical figures.

(3) Have the claimant relate the incident by recall. Determine not only how much the claimant recalls independently, but also which events the claimant mentions or emphasizes, thereby shedding light on what really motivated the claimant to file a claim.

(4) Go back and review the same events with the claimant, referring specifically to the medical investigative reports and records or documents. Ask the specific questions that are key to a liability determination. These questions are case specific, and the interviewer should prepare them before the claimant interview with the AAO’s assistance, as needed. Carefully explore any contradictions between the medical entries and the claimant’s recollection of events.

(5) Make sure to cover all periods of nontreatment—how the claimant felt and what the claimant was doing during intervals

between medical treatment is critical. 

(6) After thoroughly exhausting the claimant’s recollection of events, ask the claimant about any discrepancies between these

recollected events and the medical records or those of the treating physician.

1. Interviewing the claimant on damages. See Section VI. When indicated, stress that although you have not yet determined whether liability exists, you want to avoid subsequent inconvenience or delay in the event that liability is established.

(1) In addition to covering the issues and questions noted in figure 2-23, ask how the alleged injury has affected the claimant’s

ability to perform or to enjoy the following:

• Employment.

• Conjugal duties.

• Parental responsibilities.

• Social responsibilities.

• Leisure time activities.

• Basic activities of daily living.

(2) In serious injury cases, ask the claimant to describe a typical day or week.

(3) If the claimant needs medication, therapy or other special care or treatment on a regular schedule as a result of the injury, have the claimant relate the nature and schedule of each administration.

(4) If permanent pain and suffering are alleged, ask the claimant to describe in detail the pain’s nature and frequency as well as what course of action improves or worsens it.

(5) If the claimant seeks compensation for physical disfigurement, obtain “before” and “after” photos. The latter should be enlarged color photos taken by a medical photographer.

(6) In a devastating injury case, a videotape is helpful in ascertaining the nature and extent of the injured party’s disabilities. The

videotape should include, at a minimum, footage of the injured party eating, bathing, dressing, playing, undergoing therapies, communicating and interacting with family members and health caregivers.

m. Post-interview actions. Draft a MFR of the interview as soon as possible. First, record a factual narrative of the claimant’s statements. Have the colleague who attended the interview with you draft a separate MFR and compare the two. Resolve any discrepancies and furnish a copy to the claimant for review. Then, in a separate MFR, record your personal observations of the claimant, the claimant’s home, family and neighborhood as well as your personal assessment of the claimant’s credibility.

(1) Verify information provided, as needed, and follow-up on any leads, such as interviewing other witnesses or obtaining additional documentation.

(2) If you suspect the disability is not as severe as the claimant alleges, ask for statements from neighbors, friends, or associates and for permission to interview them if necessary.

(3) Speak with the claimant’s employer and coworkers to determine the claimant’s actual ability to perform the job as well as to

assess the claimant’s future employment prospects.

n. Statute of limitations investigation. See paragraph 2-67a. Use these basic criteria and techniques during any claimant interview in which the SOL may affect the claim.

(1) A SOL investigation involves determining when the claimant reasonably should have known of the injury and its cause, and is most frequently used in medical malpractice claims. Accordingly, it is one of the most difficult investigations to conduct.

(2) This investigation should involve the collection of the patient’s complete medical records and a list of all attending HCPs

pertinent to the case. Additionally, the investigator must obtain the  claimant’s comments on the outcome of the treatment in question and determine the current medical problems. The investigator must also identify which HCPs (such as doctors, nurses, physical therapists, and speech therapists) the claimant has consulted since the alleged injury, as well as schools and employers. This will develop into a list of witnesses to be interviewed.

(3) The claimant should be allowed to give a narrative account unless specific questioning is essential. Once the claimant commits to one story or one set of facts, try to reconcile differences between the claimant’s version, those of other witnesses, and that contained in the medical records. Ask for as specific information as possible about what the claimant was told, when and by whom. Obtain the names of corroborating witnesses.

(4) Use the medical records to establish dates of treatment and the specific medical condition by asking if the claimant agrees with the record description of the condition and dates of all visits. If the claimant disagrees with the notes in the records, ask what complaint the claimant actually presented. Ask what the claimant was told regarding findings and treatment recommendations. Continue this line of questioning page by page until all the different examination dates or inpatient progress notes involving the alleged negligent care and its follow-up have been covered.

(5) Ask what the HCP  told the claimant or the survivors about the cause of the injury. Have the claimant specify who furnished the information and when. Determine if the claimant discussed or complained about the injury or unexpected result with or to any Government or Army official (such as the Army Inspector General, a Member of Congress, the hospital commander, a patient representative, nurse or the claimant’s own commanding officer) or any neighbors. Then contact and interview these sources and obtain copies of any documents they may have.

2–35. Conducting the investigation

a. Issues. A proper claims investigation requires a thorough inquiry into procedural defenses (such as subject matter jurisdiction)

as well as liability and damages. Before initiating an investigation, it is essential to form a complete understanding of the law relevant to the claim. ACOs and CPOs are responsible for instructing claims investigators on the relevant legal issues. Only if approved by the AAO can the claims investigation be limited in scope, confined to the issues listed:

(1) Claims barred by the incident to service doctrine. Review paragraph 2-66b below. Investigate the facts establishing the defense. For example, if a soldier is injured in an automobile accident, on or off-post, a finding that the injuries were incurred incident to service requires more support than the fact that an active duty soldier claims for medical malpractice while treated in an Army hospital. It is crucial to know whether a soldier is on an ordinary leave status. This limitation also applies to  government employees injured or killed in the scope of employment. In both instances, obtain the personnel file as well as all documents pertaining to disability benefits.

(2) Claims barred by the SOL. If the SOL obviously applies, investigate only those facts pertaining to the defense. When it is

questionable, investigate the merits of the claim. Always investigate all facets of a medical malpractice claim when the SOL is an issue.  

(3) Claims where there is obviously no liability. Occasionally a claim under AR 27-20 is not stated or the facts, as presented, do not support liability. In these cases, the claims investigator has two goals: to investigate liability thoroughly and to deter a suit by the claimant. Once the first goal is accomplished, discuss the claim with the claimant’s attorney, disclosing the facts you have discovered and your reasons for believing the claim should be denied. This approach may deter suit because the claimant’s attorney has the facts needed to evaluate liability. It also avoids the pitfall of needlessly requesting detailed damages information, such as physician’s statements or medical evaluations, in cases where there is obviously no liability.

b. Organization. Knowledge of the law applicable to the claim is essential to a proper investigation. Legal research starts when the claim is first investigated so that legal issues are addressed during its course. Use the approach outlined below to assist in legal research and claims investigation.

(1) Gather the facts available at the time the incident is reported to the claims office or the claim is filed. Collect and analyze all

reports, tangible evidence, and site visit memos before beginning in-depth interviews or investigation. Know what others before you have done. Learn who has investigated and make personal contact (by telephone, if possible), asking for copies of their reports. In many cases, you will have to press for information. Do not hesitate to insist that others provide you with copies of their investigations immediately. This is especially important in criminal investigations. Carefully coordinate with criminal investigators to avoid conflicts with their pending investigations. Air crash investigations require similar coordination. However, request the air crash safety investigator to conduct a collateral investigation as the safety investigation cannot be released for claims purposes.

(2) Start legal research immediately. Do not rely on what you learned in law school or from past cases. Take time to refresh your

knowledge. Study the law of the State where the claim arose and keep an outline of the issues presented. Separate this research in one part of the investigation file.

(3) Coordinate early with the responsible AAO. If the case is reportable to USARCS, call with a preliminary report and discuss

the issues as available information reveals them.

(4) Evaluate liability issues in light of the proof available and avoid prematurely assuming a defensive position. Remember, in

investigating claims, you represent the Army, not the local installation, the command or the tortfeasor. Learn the claim’s strengths and weaknesses and carefully evaluate the interests of witnesses and others involved in the incident or its investigation.

c. Damages. Damages are almost always investigated at the same time as liability. Always think of damages issues when inter-viewing witnesses. For example, when interviewing a police officer about a traffic accident, always ask whether vehicle occupants or pedestrians were injured or killed. The exact time of death is almost always an essential fact. Do not assume that the report contains everything. However, analyzing the strength of a claim solely in terms of potential damages is a mistake. A claim does not have settlement value simply because the damages are high.

2–36. Consultants and appraisers

a. General. ACOs or CPOs are responsible for obtaining consultants and appraisers to assist them in evaluating a claim. Consider

using such experts on any claim in which liability or damages are disputed and the issue cannot be resolved without resorting to an expert’s opinion. Examples of such issues are medical malpractice, damage to farm and ranching operations, automobile accident reconstruction, and equipment failure analysis. An ACO should en-sure that the SJA’s budget includes funds to hire experts. The AAO can assist in estimating local requirements.

b. Use of U.S. Government experts. The U.S. Government employs a variety of subject matter experts capable of assisting the

claims process. For example, experts within the Army include The Army Depot, Corpus Christi, Texas (aircraft); Army Safety Center, Fort Rucker, Alabama; and Tank and Automotive Command, Warren, Michigan (vehicle accidents). Other Federal agencies, such as the Agricultural Research Center, Beltsville, Maryland; National Institutes of Health, Bethesda, Maryland; and Center for Disease Control and Prevention, Atlanta, Georgia, can also provide expert opinions within specialty areas. Obtain such services in coordination with the appropriate AAO.

(1) When seeking a Government expert, always consider using local personnel who have expertise in a particular area first. For

example, many installations employ ordnance, aviation, real estate and automobile accident reconstruction experts who can help evaluate liability and damages.

(2) Each ACO should assemble and maintain a desk book of such experts on the installation. This will not only assist in handling

future claims but will be available for any Army claims office that needs an expert opinion.

c. When to hire an external expert. As a general rule, an expert from outside the Government should not be hired if a Government

expert’s opinion will suffice, or if the cost outweighs the value of the claim. If a Government expert cannot be located, hire an outside expert. An outside expert may be hired in situations in which the claimant’s counsel agrees to accept an expert’s opinion only if the expert is not a Government employee. This sometimes occurs because claimant’s counsel wants to ensure that the expert is absolutely impartial. In this situation, it is best to reach an agreement with claimant’s counsel as to the expert you intend to hire. Depending on the circumstances, it may be appropriate to request that the claimant share the cost of hiring the expert. Consult the AAO for guidance.

d. Locating and hiring an expert.

(1) Always hire an expert who has recognized expertise on the subject evaluated. Avoid hiring experts with a reputation for plaintiff or defense bias. The AAO or the U.S. Attorney can often provide names of proper experts. Government experts usually know of capable civilian counterparts who are willing to provide expert opinions. For example, Army  physicians often can provide the names of highly qualified civilian physicians who are willing to provide expert opinions.

(2) Never hire an expert and just hand over a copy of the file for review. Prepare a letter with issues to be reviewed and specific

questions to be answered in the expert’s report. When the claimant is cooperating with the expert’s review, allow the claimant to submit questions for the expert.

(3) The expert must provide a written report to obtain payment. Consider releasing a copy of the report to the claimant if this will

assist in settling the claim or deterring suit if the claim is denied. A copy of the report must be provided when the claimant has cooperated in the hiring of, and preparing questions for, the expert. All decisions to release or deny access to an expert report must be coordinated with the AAO.

e. Independent medical examination (IME). See AR 27-20, para-graph 2-36. IMEs may be used to resolve issues regarding causation or damages. Consider conducting an IME on cases in which a claimant alleges temporary or permanent disability or where there are unresolved questions on causation.

(1) An IME is often helpful in objectively defining the nature and extent of a claimant’s injuries. An IME may also be essential in

establishing a claimant’s prognosis and the cost of future medical care.

(2) An IME may be used to determine damages in complex injury or medical malpractice claims when issues of causation have

not been resolved through the usual exchange of expert medical opinions. In this situation, seek an agreement with claimant’s counsel to have the claimant undergo an IME to resolve remaining causation or damages issues. Contact the AAO for guidance before discussing an IME with claimant’s counsel. Be sure that the physician or hospital conducting the IME is satisfactory to both the Government and claimant’s counsel. Ask claimant’s counsel for assurances that he or she will resolve the claim based on the IME’s findings and conclusions. In some cases, it is appropriate to ask claimant’s counsel to share the IME’s cost. A medical report by the treating physician may suffice in lieu of an IME. If in doubt, have a same-specialty practitioner at the local MTF review the claimant’s injury file and X-rays.

f. Property damage appraisals. Use property damage appraisers in cases where the ACO or CPO and claimant’s counsel cannot

agree on the monetary amount of property damage.

(1) Before hiring an appraiser, attempt the following steps:

(a) Request the claimant substantiate the claim with a second estimate. It is appropriate to provide claimants with the names of

individuals or firms considered reliable and fair.

( b ) Provide claimant’s counsel information showing how the Government arrived at its valuation of the claimant’s property loss.

Encourage claimant’s counsel to share their property damage analysis. This exchange of information allows the Government and claim-ant to understand each other’s position. In many cases, this leads to a satisfactory settlement.

(2) Be sure that the appraiser is satisfactory to both the Government and claimant’s counsel and that claimant’s counsel is willing

to settle the claim based on the estimate of the hired appraiser.  Request that claimant’s counsel share the cost of the appraiser. If

claimant’s counsel wants to use his or her own appraiser, arrange for the appraisers to conduct a joint appraisal. Make sure the claim-ant is present at the appraisal. Consult the AAO for guidance.

2–37. Investigation of motor vehicle accident claims

Motor vehicle accident claims are probably the most common claim that a field claims office must investigate. These accident claims range from “fender benders” to fatal multiple-vehicle crashes. The following paragraph provides a starting point for the investigation by reviewing its components. Contact the AAO if you need assistance in conducting your investigation.

2–38. Interviewing the Government driver

Interview the Government driver as soon as possible after the traffic  accident. Follow the checklist provided in figure 2-24, which may be adapted to most accidents. Also use these guidelines when preparing to interview the Government driver:

a. As soon as you learn of the accident, contact the driver. Caution the driver not to discuss the accident with the claimant, an

investigator or an attorney representing the claimant without first speaking to you. Instruct the driver to refer the claimant or the

claimant’s representative to you if either asks about the accident. 

b. Determine whether the driver is under criminal investigation or pending criminal charges. If either is pending, do not interview the driver until the investigation or charges are resolved or until the driver or driver’s attorney consents to an interview. It is in the interest of the United States to ensure that the U.S. Attorney’s Office appropriately represents or defends the Government driver. The ACO or CPO should attend the criminal court proceeding and obtain a verbatim copy of the record of the proceeding.

c. Before the interview, get copies of the driver’s military driver’s license, DA Form 348 (Equipment Operator’s Qualification

Record (except Aircraft)) and, if the driver is a soldier, the driver’s DA Form 201 (Military Personnel Records Jacket, U.S. Army) if still in existence, or official military performance file (OMPF). Also obtain a copy of the accident report and any written statements the driver made. Analyze these documents carefully before the interview and bring them with you. When indicated, obtain the driver’s civilian driving record.

d. The driver should be interviewed at the scene of the accident if at all possible. Conduct the initial interview outside the claimant’s or the claimant’s attorney’s presence. When indicated, re-interview the driver at the scene when the other driver and attorney are present with a view toward resolving actual issues. 

e. Be prepared to fully explain the Westfall Act (see figure 4-1, extract from 28 USC 2679).

f. Be prepared to ask questions pertaining to whether the driver was acting within the scope of duty at the time of the accident.

Figure 2-25 presents a checklist for scope of duty analysis. State law controls whether a driver was in scope at the time of the accident.  Become familiar with State law before interviewing the driver.

g. A rights warning will not ordinarily be necessary. Commissioned officers and NCOs senior to a soldier suspected of an offense

under the UCMJ must warn the soldier of the soldier’s rights under Article 31, UCMJ. Rights warnings are not required if the driver is civilian, if the investigator is civilian or if the charges have been resolved by court-martial, civil trial or nonjudicial punishment. Ask the AAO about rights warning.

2–39. Claimant’s investigation

a. Always find out whether the claimant has hired an investigator or accident reconstructionist. If the claimant does not have an accident investigator, do not encourage the claimant to hire one. If the claimant’s attorney asks, state that claims personnel will share information about the accident. Review all statutory and regulatory guidance on the release and sharing of information. See paragraphs 1-10 and 2-5.

b.  Do not adopt an adversarial attitude toward a claimant’s investigator.  Try to determine as much as possible about the investigator’s qualifications. The Army’s level of cooperation will depend on the claimant’s response in kind.

c. If possible, interview the claimant at the scene with the investigator or reconstructionist present.

2–40. Site investigation

A visit to a scene will assist in resolving questions about the accident.  A site visit may also make it easier to understand how the

accident happened. A site investigation should always be conducted when issues of liability exist or when substantial damages are involved.

a. Materials needed. Any investigator can conduct a professional site investigation with the following simple tools: unlined or graph paper; a ruler; a pencil (not a pen, since erasure may be required on the diagram); a steel tape measure (with a loop on the end) or measuring wheel (may be available from the MPs); a large nail (for use as a stake to hold the tape measure loop); and a camera, preferably panoramic (do not use “instant” cameras as their photo-graphs are difficult to copy).

b. Preparation.

( 1 ) Before visiting the scene, carefully analyze all available reports and bring copies. Be prepared to compare any previously

prepared accident scene diagrams with the scene’s actual layout.  Have your equipment ready. In particular, be sure you know how to operate the camera, and bring extra film and flash equipment.

(2) Arrange for the Government driver and other relevant wit-nesses to be present when you arrive. If you are to interview the

claimant and attorney at the accident scene (always a good idea), arrange for them to arrive after you have had a chance to complete your interview with the driver and witnesses. Never interview the driver for the first time in the claimant’s and attorney’s presence.

(3) Know the time of day, weather conditions, and lighting that existed when the accident occurred. If the accident occurred after

dark, visit it during daylight and at night. Conduct a candlepower test to measure lighting where indicated.

c. Actions at the site.

(1) Measurements. Begin by selecting a central reference point that allows triangulation of distances. Always correlate photos and measurements. Use the steel tape measure with a loop at the end and always measure to the center of an object. Measure the width of lanes and shoulders, the distances from point of impact to point of rest, the distance between the vehicles at rest, the distance between the point at which drivers or witnesses say a driver perceived the other vehicle in the accident to the point of impact, and the distance between witnesses and the point of impact or other relevant points.

(2) Photographs.

(a) Always check and see if the installation has a photographer available to help. If you must do this yourself, be sure to take a

good camera and extra film. Wide angle and telephoto lenses are useful.

(b) On the back of the prints, record the date and time the photos were taken and the photographer’s identity.

(c) Once you know what is at issue in the claim, you will know what to photograph. Be sure your photos are accurate and include

any details or unusual features of the site, such as potholes, that may have affected the accident. For example, if a large tree blocked the driver’s vision, photograph a panoramic view, including the tree, from the driver’s perspective in a way that reveals the tree problem to someone unfamiliar with the scene.

(d) Use objects or people as a reference in the pictures. For example, have the Government driver stand at the point of impact.

Take both panoramic and zoom views to depict the entire scene accurately; do not distort perspectives or distances. Do not try to

photograph involved sequences. In high-dollar cases in which the Army initially appears liable, print the photographs on 8-by-10-inch glossy paper.

(e) Assume that your photographs will be available to the claimant’s attorney.

(f) Plan to prepare a detailed memorandum of your investigation, using the pictures as exhibits. Do not use only the pictures and your memory.

(3) Accident scene diagrams. Accident scene diagrams need not be drawn to scale nor be overly detailed. Have such a diagram

sketched at the scene, sufficiently accurate to correlate with photos. At a minimum, include the following information in every diagram:

(a) The intersection involved, identifying the streets and indicating the type and location of traffic control devices.

(b) The direction of each vehicle’s approach, the point of impact, skid marks (length and direction), and each vehicle’s final resting point (noting the distance from point of impact).

(c) Any obstructions or road hazards that contributed to the accident. Be sure to show distances from the reference point.

(d) Any source of artificial lighting and its distance from the point of impact for accidents occurring after lighting sources are

activated.

2–41. Other investigations

Motor vehicle accidents generate a number of other investigations, copies of these should be obtained as your investigation begins.

a. Types of investigations.

(1) MP reports.

(2) CID investigation.

(3) State or local police investigation.

(4) Report of survey.

(5) Line-of-duty investigation.

(6) Safety investigation.

b. Use of police investigations. State or local police and MP accident investigations pose recurring problems to claims investigators.  To understand why a police traffic investigation may not substitute for a claims investigation, the investigator should know some of the police motor vehicle investigation’s purposes:

(1) Law enforcement. Police investigations are used to charge motorists with traffic or other offenses. In many cases, a police

officer will not charge a motorist with an offense even if the motorist is at fault in causing an accident. Avoid drawing conclusions on liability from the absence of charges against an apparently responsible party. Even if charges are brought, it is often difficult to deter-mine who is responsible.

(2) Accident reporting. Traffic reports are used to obtain statistics concerning accidents. This is why police accident reports enter

data using codes and numbers. A copy of the code should be obtained and appended to each accident report. The code number

may indicate the police’s belief as to causation. 

(3) Safety. Accident reports help officials determine whether corrective action is needed to prevent future accidents. Such correction may be general (such as establishing educational programs) or specific (such as altering a particular intersection). The local safety office is not always aware of accidents. The ACO or CPO should regularly communicate with the safety office to verify the occurrence of accidents. When assistance is needed, the ACO or CPO should ask the safety office for investigative help; it is usually willing to cooperate and provide the claims office with releasable portions of the safety report.

c. The police interview. Interview the police officer that actually investigated the accident (figure 2-26). In some cases, the official signing the accident report will not be the actual investigating officer, or the latter may have been assisted by another officer. Inter-view the police officer at the accident scene. Always ask the police officer to review and bring any personal notes to the interview. It is crucial to ask for the police officer’s opinion about the cause of the accident and find out its basis.

2–42. Small claims traffic accident procedure

See paragraph 2-17.

Any claims office may use the following procedure to screen, investigate, and settle automobile accident claims. Experience has shown that many field claims offices spend too much time and effort documenting liability investigations of small claims for motor vehicle property damage. Ideally, a claimant who files a meritorious small claim for such damage should receive an immediate settlement from the claims office. Such a claim may be resolved with the claimant when the claim is filed, if a system for discovering and investigating the claim is followed regularly. This procedure reduces both the claimant’s frustration and the number of open small claims.

a. Discovering potential claims. Review all the sources mentioned in subparagraph 2-2b daily. Upon discovering a traffic accident that may generate liability, open a potential claim file and begin investigating. When the damage appears small and there is no evidence that anyone received medical treatment, investigate the matter as a small claim.

b. Securing report copies.

(1) Police reports. Obtain the MP or State or local police report immediately. The claims office should have a system in place allowing the office NCO in charge or a senior examiner to request the report by telephone, with written follow-up. Enter into an agreement with the MPs on this point. The Provost Marshal liaison office often can obtain State or local police reports.

(2) Other reports. Contact the unit supply or logistics staff and arrange to speak with the surveying officer about the accident. If

possible, get a copy of the surveying officer’s report. Follow the same procedure for other reports.

c. Obtaining scope of duty information. Request that the responsible officer or supervisor forward pertinent scope of duty information, along with the operator’s accident report, SF 91, to your office.  Use the sample scope of duty statement shown at figure 2-22 and scope of duty checklist at figure 2-25 to draw up a statement and forward it to the unit for a response, with a suspense of five working days.

d. Maintaining the small claims file. In many cases, the accident reports and scope of duty information will arrive before the claim is filed. If the information confirms that the claim should be processed under small claims procedures, make a notation to that effect on the chronology sheet in the potential claim file. Keep the potential claim file where personnel who meet with claimants have access to the files.

e. Actions when the claimant arrives. The goal is to obtain enough information to assess liability and settle the claim, on the

spot if the claimant can substantiate damages. If the potential claim file is fully documented, all that is necessary is documentation on damages.

(1) Immediate interview. When the claimant arrives to ask about filing a claim, a properly trained or experienced person should

interview the claimant on the spot. This can be an ACO or CPO,  a claims examiner, or an experienced claims clerk. At a minimum, all personnel who work at the front desk should be trained to interview the claimant about the accident by referring to the potential claims file and filling in missing information.

(2) Damages. Few claimants visit the claims office with estimates of repair in hand. This is the time to ask about the claimant’s

damages. The claims office should keep a camera to photograph any damage. Instruct the claimant on filling out the claim form and on local policy concerning repair estimates. Tell the claimant to return with the repair estimate and a completed claim form. If the claimant contends that the police or other reports were wrong, try to resolve the contradiction by visiting the scene, if nearby, with both drivers.

(3) Incomplete claims files. If the data on scope of duty or other information is missing, obtain it by telephoning the unit responsible for the accident either while the claimant is at the office or before the claimant returns. As long as the settlement authority is satisfied that the Government is at fault, a handwritten memorandum of the conversation is sufficient. When the damage is minimal, try to agree on repair costs without an estimate.

(4) Settlement. When the claimant has secured an estimate of repair and completed a claim form, the claim should be settled while the claimant is still in the office. The key to this step is delegating authority to settle the claim. ACOs and CPOs should allow experienced claims personnel to interview the claimant and settle the claim. Train new personnel to do this. The claimant should sign the settlement agreement before leaving the claims office.

2–43. Premises liability claims

Field claims officers often encounter premises liability issues. These matters are frequently litigated and, therefore, there are usually reported cases to research. There may also be statutes pertaining to the duty of care. As a rule, these cases present similar factual issues; the basic principles are discussed in the following subparagraphs.

a. Presumption of negligence. Claimants and their attorneys often approach slip-and-fall cases presuming negligence, from the fact that the claimant fell. Occasionally, a claimant or attorney will assert “res ipsa loquitur,” a legal doctrine meaning “the thing speaks for itself.” Most State laws, however, do not presume negligence from the fact of the fall alone. The burden of proof rests on the claimant to prove what caused the fall and that the United States acted without due care for persons in the area. Research the law carefully and always be ready to state the law correctly when the issue arises.

b. The claimant’s status. Some States continue to adhere to the common law distinctions between invitees, licensees, and trespassers. Others have abolished these distinctions in favor of a duty/risk analysis based on all facts and circumstances. Know which approach the State follows.

c. Duty to maintain a safe area. Many States have solidly developed case law on the duty to clean up spills or remove foreign 

objects that pose a hazard. These cases allow a landowner a certain amount of time to discover and correct a deficiency and often

discuss the duty to warn. Read these cases carefully and be prepared to apply them to the claim. Be specific in your research; look for analogous fact situations. For example, if the claimant alleges having slipped on a grape at the commissary, look for cases about slip and falls in supermarkets caused by food on the floor.

2–44. Investigation of premises liability claims

Address the following issues specifically in the investigation, the claims officer’s report, and the tort claims memorandum of opinion:

a. Scene investigation. Compose a diagram of the scene, taking photographs that relate to it. Figure 2-27 provides a slip-and-fall

investigation checklist. Interview the claimant at the scene or later using photographs.

b. Joint tortfeasors. Place any joint tortfeasor on written notice. In premises liability cases, two types of joint tortfeasors should

routinely be considered:

( 1 ) Building maintenance contractors. Janitorial and maintenance services are often provided by independent contractors. Al-ways determine whether the contractor may be responsible for the hazard that caused the claimant’s injury.

(2) Manufacturers of floor coverings or floor wax. Always determine whether the claimant’s injury was caused by a defective

product. When you suspect that a product manufacturer is at fault, contact it with specifics of the accident and invite it to join the

investigation.

c. The duty of care. As paragraph 2-43 instructs, carefully research the law and determine the duty owed to the claimant. Then

determine if and how that duty was breached. Avoid settling simply because the claimant fell.

d. Reason for claimant’s fall. If the claimant cannot state a reason, do not offer one. The investigation should always seek to

determine the cause of the accident, even if the claimant cannot furnish one.

e. Expert evaluations. If a claims investigation reveals the need for an expert, discuss this with the AAO, who can assist in locating one. Some areas in which expert evaluations have helped in the past are—

(1) Friction tests. When the claim is based on an allegation that a surface was excessively slippery, conduct a friction test on the

surface.

(2) Chemical analysis. Floor wax may be chemically analyzed to determine if it is an appropriate product to apply to a floor.

(3) Candlepower tests. Many posts have equipment to test an area’s illumination. Such a test should be conducted under the same

lighting conditions present at the time of the incident, including both natural and artificial light. Check with the post safety office for assistance. The U.S. Army Center for Health Promotion and Preventive Medicine is also capable of conducting illumination tests and the AAO can provide additional assistance.

f. Weather data. When weather is a contributing factor, obtain a summary from the local Air Force weather detachment or the National Weather Service. For example, if the fall occurred in an area where the amount of natural light is a factor, get a weather summary showing cloud cover, sun and moon data and other illumination factors. If rain, snow or ice factored in the accident, the weather data should include a temperature summary and the amount and type of precipitation that fell that day (and on previous days, if relevant).

g. Applicable safety standards. Safety issues raise factual and legal issues. Consult the post safety office to find out what standards apply under Federal, State, and local law. For example, determine what Occupational Safety and Health Administration (OSHA) standards apply to the activity, duplicate and add them to the file. In addition, determine what standards activity personnel recognized and applied. These should include local regulations and SOPs , which also must be copied and filed. Finally, determine whether personnel followed the standards. Interview the individuals responsible for maintenance or safety. Look objectively at what happened and decide whether the rules were followed. Once this has been done, legal research should reveal whether the standard that was violated forms a basis for liability. The claimant’s attorney will sometimes argue that Federal law, as evidenced by statutes, rules, regulations and SOPs applicable to the activity, establishes the standard of care. This is incorrect. State law sets the standards for liability and therefore establishes the duty. Stricter Federal standards do not necessarily control.

2–45. Recreational users investigation

a. General. Whether the Government is liable as landowner when the claimant is injured in a recreational activity is a recurring

issue. On all claims involving outdoor recreational activities, personnel must specifically investigate whether the FTCA discretionary function exception (28 USC 2680(a)) or individual State recreational use statutes apply. If a flood control project is involved, determine whether the flood or flood waters exception applies.

b. Discretionary function, 28 USC 2680(a). See paragraph 2-66d(1) and (2).

(1) The FTCA discretionary function exception bars claims based upon acts or omissions involving the exercise of discretion in the furtherance of public policy goals. Undertake a two-tier analysis to identify protected discretionary functions. The first inquiry is whether the Governmental action involves an element of judgment or choice. If the Government employee’s act or omission is inconsistent with any mandatory Federal statute, regulation or formal agency policy prescribing a specific course of action, the discretionary function exception does not apply.

(2) The second tier asks whether the choice or judgment is one based on, or susceptible to, public policy considerations (social,

economic, political and military considerations). Allegations of negligence regarding the design, maintenance, and construction of recreational and other Government facilities often involve the types of social, economic, and political policy considerations that the discretionary function exception has placed beyond the reach of the FTCA. See FTCA Handbook, section II, paragraph B(4)(c)(2).

(3) At the onset of every claim investigation in which the discretionary function exception may apply, it is critical to identify and

review any statutes, regulations, guidelines, directives or policy statements that may affect the activity forming the basis of the

claim. Activities may be impacted by, for example, road or trail design, placement of warnings, guardrails or other precautions, and design of recreational areas. Interview an official familiar with the Army’s policy considerations underlying the conduct in question to establish that no one has violated any mandatory standards, regulations, guidelines, directives or policies. Be prepared to state what policy considerations an Army representative will articulate in terms of the social, political, economic, or military factors influencing the discretionary activity.

c. State recreational use statutes. See figure 2-28.

(1) These statutes relax the standard of care imposed on land-owners who make their land available to the public without fee.

Because the Government’s FTCA liability mirrors that of a private party under like circumstances, recreational use statutes  affect FTCA claims. They vary considerably from state to state. In some states, the statute’s applicability is negated if the landowner receives direct or indirect compensation as a result of the activity, has actual knowledge of the dangerous condition on the land, or engages in conduct which is willful, wanton or grossly negligent. A fee is not necessarily considered compensation when used entirely to maintain the recreation project.

(2) In investigating whether a recreational use statute applies, determine, at a minimum:

(a) Whether the United States fits the definition of landowner contemplated by the statute.

(b) Whether the activity that resulted in the claimed injury was one of those the statute specified.

(c) The claimant’s motive in entering the area.

(d) Whether the Government charges entrance or user fees or receives a percentage of revenues from commercial activities con-ducted on the land.

(e) Whether the claimant or anyone in the claimant’s party actually paid a fee, and whether the fee was used to maintain the project or activity or for another purpose. (Did the fee generate profits?)

(f) Whether the Government had actual knowledge of the dangerous condition on the land.

(g) The history of prior similar incidents.

(h) If the condition is unique, whether there were appropriate warnings. See FTCA Handbook, section II, paragraph B4c(2)(d).

d. Under the Flood Control Act, 33 USC 702c. See paragraph 2-66e(2). The Government is immune from liability for claims resulting from flood or waters emanating from flood control projects, including multipurpose works. In investigating a claim involving flood waters, determine which act of Congress authorized the project for flood control as well as the degree to which the project is currently used for flood control. Determine whether or not the that act required the local beneficiary assume liability for claims and, if so, obtain a copy of the local agreement. Ascertain the specific method of operation on the dates in question and whether or not they complied with established regulations or standard operating procedures (such as a control plan for water fluctuation). Obtain the water levels for a relevant period of time, both before and after the date in question. Determine whether any underwater objects are involved in causing the claimed injury, for example, a tree stump or concrete marker.  See  FTCA Handbook, section II, paragraph B(4)(o) for case situations.

2–46. Explosion and blast damage claims

a. General. When possible, claims for property damage caused by air blast or ground shock due to artillery firing and similar

training activities, including claims arising from destruction of ordnance, should be settled under the MCA as incident to Army non-combat activities. Do not attempt to settle these claims under the FTCA without first consulting a USARCS AAO. However, if the explosion cannot be considered as part of an Army noncombat activity (for example, if caused by a contractor’s manufacture or transport of  ordnance), investigate State law. Explosion claims should not be settled for “nuisance” value alone since small nuisance settlements can easily result in several claims being filed once the neighbors learn that the local claims office is paying such claims.

b. Review by a ballistic research and analysis expert. All claims for property damage or loss due to explosions are investigated by local claims personnel who forward them to their AAO for review by a ballistics expert prior to adjudication. See paragraph 2-48. The requirement for a ballistic expert review is based on USARCS long experience with problems in adjudicating explosion claims. These problems include causation and the lack of a uniform approach to settling these claims at each installation. The ballistic expert’s finding as to causation is binding on local claims offices in the absence  of other expert opinions to the contrary. Experience has shown, however, that few experts really understand the effect explosions have on structures.

c. Data maintenance and retention. Unit, range, and ordnance personnel should be required to maintain data needed for the ballistic expert’s investigation for three years. Visiting units should be required to report the same data to range control.

d. Local procedures for receiving explosion damage complaints.

All installations that conduct routine firing activities should designate one office to receive complaints. This office’s existence, and its telephone number, should be widely and regularly publicized in the local media.

(1) When a complaint is received, take the following actions:

(a) Require the complainant to give specific information about the time of the explosion and the nature of any damage.

(b) A response team, consisting of a claims representative, a photographer, and an engineer representative should investigate serious complaints immediately.

(c) Coordinate all reports with the claims office. Both offices should treat all incidents involving property damage as potential

claims.

(2) If the claimant alleges that firing activities conducted over a period of time caused damage, interview the claimant to establish

the following facts as precisely as possible:

(a) The date the claimant first became aware of blasting or firing at the installation. Also establish subsequent firing dates. For example, has the firing gone on for years or just since the claimant moved in? How often has it occurred?

(b) The date the claimant first decided the firing was a problem and why. For example, the claimant may have been bothered by

noise for years but tried at first to tolerate it.

(c) The date the claimant noticed damage and a precise description of it. This is especially important when a claimant alleges

cumulative damage, such as cracks in walls, ceilings or driveways, that is growing worse.

(d) The date the claimant “connected” the damage with artillery firing and why.

e. Explosive ordnance demolition reports. When an incident involves or has been investigated by explosive ordnance demolition

personnel, obtain a copy of DA Form 3265-R (Explosive Ordnance Incident Report) and forward it to USARCS.

2–47. Investigation of explosion and blast damage claims

a. Causation. Determining causation causes the most trouble in explosion damage claims. There are several reasons for this: claimants do not always report damage promptly; they may take weeks or months to come to the claims office. Poor reporting procedures within the command are often at the root of this problem; this can be avoided if the installation implements the procedures set forth in subparagraph 2-47b below. Further, claimants often associate loud noises or slight earth tremors with structural damage they find upon inspecting their home after hearing the explosion. Typically, when a strong explosion occurs nearby, windows rattle and small objects fall down. Airblasts from explosions rarely cause structural damage, but most claimants will never believe that the crack in their wall or ceiling is not due to the blast they heard or felt. 

b. Investigative procedures. Follow these procedures when investigating property damage claims that are due to explosions and

treated as incident to Army noncombat activities. (It is not necessary to investigate negligence issues unless it is obvious that FTCA litigation will result or unless the AAO directs):

(1) Determine if and when an explosion actually occurred. Range control or a similar entity at most active Army installations will

know of any training activity that could have caused the damage.  Since many installations have multiple ranges and train many units simultaneously, it is important for the claimant to provide exact times.

(2) Determine who detonated the explosion. This information is usually available from range control, based on the time of the event.

(3) Determine whether the explosion caused the actual damage that the claimant alleges. The claimant must indicate what property was damaged or destroyed. Pictures and descriptions of the property (including locations) are very important.

2–48. Review of explosion and blast damage claims by a ballistics expert

Forward a request for review by a ballistics expert to the AAO. It should contain—

a. A topographic map showing the information listed below (an installation may submit an overlay only if it has previously submitted a topographic map, with a request that it be retained for future reference):

(1) Location of the damage.

(2) The impact area, if applicable.

(3) The firing point(s) involved, if applicable.

(4) The specific location, height, and nature of any obstruction to air blast or concussion if the obstruction is not shown on the map.

b. A report or study on geological structure or formation of land between the damage point and explosion point, if damage from

ground shock is alleged. Such a report is available from various sources, including the U.S. Geological Survey or the USACE. This report may be submitted once and referred to in future claims.

c. A report by an installation employee or other person familiar with the type of construction involved, if structural damage is claimed. This report should include—

(1) Type of structure and its construction (general details)—for example, “a two-story frame house with aluminum siding.”

(2) Age of structure.

(3) Condition or state of repair of structure.

(4) Date and nature of any repairs to the structure.

(5) Date and nature of any additions or remodeling.

(6) Type of heating and air-conditioning system and the dates and types of changes to the system.

d. Photographs of all alleged damage, including wall, ceiling, swimming pool and driveway cracks. Inspect the damage personally to estimate the age of the damage. For example, if the claimant alleges that a blast earlier in the day caused a crack in the basement wall and you see that the crack is full of dirt, report that observation. Do not rely on photographs alone to show the damage. 

e. Location and extent of any other damage in the vicinity. Also report the lack of any damage, especially to nearby structures.

f. Other sources of the damage, including sonic booms, quarry blasting, severe weather disturbances or heavy vehicular traffic.

g. Specific information about explosives:

(1) Amount and type.

(2) Date and time fired.

(3) The depth, if buried.

(4) Minimum and maximum weights of any propellant or filler used.

(5) The number of inert or “sand” rounds used, if any, as well as the total number of rounds fired.

h. Wind speed and direction from true north at ground level and at all accessible altitudes to 5,000 feet.

i. Temperature at all accessible altitudes from ground level to 5,000 feet.

2–49. Detonation of unexploded ordnance

a. General. Ranges and other areas where unexploded ordnance (duds) are present exist on many Army installations. Duds attract

children and curiosity seekers as well as scavengers who salvage scrap by illegally entering ranges. Such persons are sometimes injured or killed by detonation of ordnance on the range or by items they remove.

b. Investigation and research.

(1) Whether the case involves an injury occurring within an impact area or one sustained when the claimant or others took munitions from a range, research State law to determine the existence and scope of a landowner’s duty to warn of a hazardous condition and whether the Army breached this duty. In this regard, the Army is entitled to operate an impact area for training purposes but it must do so safely. The presence or absence of warning signs is especially important. Many states have adopted, and impose, strict liability on those who injure others by conducting ultra hazardous activities, such as blasting. Strict liability does not apply to claims brought against the United States because the FTCA requires that negligence must be shown to recover compensation.

(2) Carefully investigate the existence of any published notices and any warning signs. The claims officer’s report must include:

(a) A picture of the signs used to mark the impact area. If possible, photograph any signs the claimant saw. Their wording and

any symbols used must be clear and legible in the photograph. 

(b) A map showing the entry and exit points and the area that the claimant traversed inside the impact area. Clearly mark any warning signs on the map.

(c) Any notices published in the local media about the impact area’s hazards.

(3) Determine the claimant’s actual knowledge of the hazard posed by the impact area from various sources. Interview the claimant and the claimant’s friends, relatives and coworkers on this specific point. In the case of scavengers, check police, FBI, and Bureau of Alcohol, Tobacco and Firearms records to learn if the claimant has ever been investigated or arrested for trespass on, or theft from, the impact area.

( 4 ) Investigate range-clearing activity. Request explosive ordnance demolition records of the dates and extent of destruction of

duds on the range for at least one year before and one year after the incident. Determine the procedures used for clearing the range and identifying the duds, the type of ordnance removed, and the numbers of each type of ordnance. Review FM 9-15 and TM 43-0001-37 before investigating the incident.

(5) Find out how many prior incidents occurred at the site and obtain pertinent records. Range control can usually provide this

information.

(6) If the claim involves an abandoned range or impact area, obtain the following:

(a) Date when the range or impact area was deactivated and reasons why.

(b) A map showing the extent of the major impact area, both at the time of deactivation and at the time of the incident.

(c) Try to locate records of the procedures used to clear the range or impact area, or witnesses who supervised or actually performed the task. If a contractor performed the cleanup, obtain a copy of the contract file. Also determine the type and numbers of duds cleared or removed from the range.

(d) The procedures followed to turn over the range or impact area for public inspection and use. Investigate whether any restrictions were placed on the use of the property.

(e) If there were prior incidents in which authorities found ordnance on the abandoned range or impact area, determine what procedures they followed to dispose of the ordnance (and if such measures were appropriate). Find out if the Army or other Federal agency was notified that ordnance was found and took part in its disposal. Obtain incident and police reports.

(7) If the explosion occurred at a distance from the range or impact area, but claimant alleges that the ordnance came, or was

removed, from it, the investigator must determine whether the ordnance was actually removed—that is, whether the item that exploded was Army ordnance. In such a case, specifically investigate  the following points (in addition to those noted above):

(a) The precise type of ordnance that detonated.

(b) The range or impact area from which the ordnance allegedly came. This is established by contacting range control to determine if training had been conducted using that type of ordnance.

(c) How the item came into the claimant’s possession and how long the claimant had it. In some cases, the item is often passed

from one person to the next by sale or gift. Many people collect ordnance as souvenirs or for other reasons. Remember that the item may actually have been in the possession of the claimant or others for many years.

(d) Serial numbers of the exploded ordnance and of any other rounds at the scene or associated with the claimant. Obtain serial

number identifications. For assistance in tracing the source of ordnance, CJAs or claims attorneys should contact the Anniston Army Depot, Anniston, Alabama 36202, DSN 571-6686.

(e) Photographs of the exploded shrapnel. Submit the shrapnel to an ordnance expert to identify the type of round and how long ago it was fired.

(f) If the ordnance is not uniquely military (such as hand grenades), determine whether anyone else in the community possesses

similar ordnance. Find out if anyone is conducting mining or other activities in the area and if the item could have come from one of those sources.

2–50. Claims involving Army aircraft

a. An over-flight claim alleges property damage due to low-flying aircraft. The claim may allege one over flight or a series of

over flights. Over-flight claims present problems in verifying the fact that an over flight occurred, identifying the origin of the aircraft involved, proving that the alleged damages were due to the over flight, and deciding whether the MCA or the FTCA applies to the claim. Over-flight claims may also lead to inconsistent decisions. See paragraph 2-46.

b. Certain requirements are unique to claims involving aircraft and over flight. Figure 2-29 provides an investigative checklist. To

investigate an over-flight claim successfully, a claims officer should consider the following points:

(1) Which aviation units are assigned to installations within the claims area, their missions, and the type of aircraft used on these

units. Establish liaison with the appropriate staff agencies for major units to facilitate exchange of information should a claims investigation be necessary. With their assistance, the claims officer should maintain a map depicting the local flying area, marking well any low-flying training routes. The local flying area will extend beyond the installation.

(2) Installations with activities that fly frequently should designate an office to receive complaints concerning over flights as set

forth in paragraph 2-46.

(3) The Federal Aviation Agency’s (FAA) suggested minimum altitude requirements (1,000 feet for congested areas and 500 feet

for others). As shown in figure 2-30, DOT minimum safe altitudes, do not apply to helicopters. Helicopters may be flown at less than minimum altitudes if they are operated without hazard to persons or property on the ground. Additionally, neither standard may apply when nap-of-the-earth (NOE) flying is involved. Determine the best available NOE route.

(4) How to contact the local FAA representative in case a claim is filed.

(5) The claims office should have a copy of any local regulations on aircraft operations and of FM 44-80, which aids in eyewitness identification of aircraft by publishing photographs, silhouettes, and characteristics of U.S. and foreign aircraft.

(6) Always seek an experienced aviator’s help when investigating or evaluating an over-flight claim. Such assistance is especially

valuable in determining the identity of the aircraft and crew involved in an over flight.

(7) Retain files from past over-flight claims in the claims office to allow comparison and to provide historic information about such incidents. The claims office should also keep information concerning the establishment and frequency of use of flight patterns and training routes; this can be critical to the evaluation of over-flight claims. Such information should include file copies of studies and decision memoranda pertaining to the establishment of these routes for use in evaluating claims.

2–51. Claims that do not involve Army aircraft

a. If the claim does not involve Army aircraft, find out whether another agency’s (such as the Air Force) aircraft is involved. A

computer register for Air Force aircraft is available through the Aviation Claims Branch, U.S. Air Force Litigation and Claims Service, (703) 696-9055. When an alleged over flight involves subsonic aircraft, do not try to transfer the claim until you are absolutely certain that Army aircraft are not involved. For example, the Air Force and Navy both use helicopters and subsonic fixed-wing air-craft. When it is possible that aircraft from these Services may be involved, be sure eyewitnesses examine silhouettes of these aircraft to identify them.

b. The Army does not operate supersonic aircraft; in rare cases, however, Army claims offices handle sonic boom claims, for example, those involving NATO SOFA foreign aircraft. Claims involving sonic boom damage resulting from the flight of a foreign aircraft or crew may be cognizable under a SOFA (AR 27-20, chap 7). The Army is responsible for investigating and paying these claims. Contact the appropriate USARCS AAO for guidance. However, if the claim involves Air Force aircraft, contact the nearest Air Force claims office or Aviation Branch, USAF Litigation and Claims Service, for assistance. They maintain a register of all sonic boom flights in accordance with AFI 13-201. When requesting assistance from Headquarters, U.S. Air Force, provide the date, Zulu time,  north and west coordinates and geographic location of the alleged damage.

2–52. Investigation of over-flight claims

The following issues must be specifically addressed in the investigation, the claims officer’s report, and the tort claims memorandum of opinion:

a. Identity of the aircraft. The initial focus of the investigation is identifying the aircraft involved in the over flight, not ruling out

over flight by Army aircraft. Therefore, do not use the claimant’s inability to identify the aircraft positively as a primary basis for

denial. When interviewing a claimant or witness, refer to FM 44-80, supra, and consult an experienced aviator to establish the aircraft’s class and identity (figure 2-29). Silhouette charts are helpful. If the claimant or witness interviews are inconclusive, screen all units that normally train in the area, including Army Reserve and ARNG. Also contact the SJA, 1st Special Operations Command (SOCOM), for over flights involving aircraft that may be assigned to it. 

b. Unit and crew. If Army aircraft are responsible for the damage, determine the unit allegedly responsible for the over flight. This is easier to do if you are familiar with the units stationed within your claims area and have established liaison with the G-5 or G-3 (air). Once you identify the unit, you can usually identify the crew involved. Interview its members about the incident.

c. Map of the incident site. The location of the over flight, the local flying area, aircraft routes and any other information relevant

to the claim must be marked on the map.

d. Applicability of the MCA, FTCA, and the Tucker Act.

(1) Although it is possible to apply the FTCA to determine liability, traditionally, claims personnel have paid over flight claims

under the MCA. This is because negligence is hard for the claimant to prove and the amount of the claim is too small to justify a

lawsuit. The over flight usually involves normal military activity conducted according to military requirements and thus is not subject to the same standards as civilian activity. In most cases, if the claim can be settled under either Act, it should be investigated and settled under the MCA. Where the claimant alleges negligence and the claim is not payable, deny the claim under the FTCA.

(2) Over-flight claims alleging that repeated overflights have interfered with the use and enjoyment of property may be cognizable under the Tucker Act (28 USC 1491). Information on the establishment and use of training routes may be essential in evaluating these claims. The claims must be carefully investigated and coordinated with the AAO. Claims cognizable under the Tucker Act are not subject to the administrative claims procedure and filing an administrative claim does not toll the SOL. Screen such claims carefully and inform the claimant that the SOL continues to run on the Tucker Act claim.

e. Causation and damages. Causation is an issue frequently presented in over-flight claims. A finding of causation must be

supported by facts, not assumptions. When the adjudicator determines that the flight met the FAA’s suggested minimum altitude

requirements (see para 2-50b(3)), unless there is an acceptable expert opinion to the contrary, the claim should be denied. There are no known scientific studies, however, establishing causation where an aircraft is flying at suggested minimum altitudes. In addition, it is often difficult to calculate the amount of damages sustained. Use of Army or civilian experts or appraisers may be essential in evaluating damage claims. Coordinate this action with a USARCS AAO. 

2–53. Registered and insured mail

Consider the following issues when investigating mail claims for MCA claims for loss of registered or insured mail:

a. The fact of loss while in the possession of the Army must be established. To that end, attach these documents as exhibits to the

report:

(1) The mail registry reflecting that the lost mail was receipted by an Army postal clerk.

(2) Evidence that the Army mail clerk’s signature is genuine. A mail clerk’s statement to this effect will generally suffice. If the

signature was allegedly forged, obtain a copy of the postal clerk’s signature on a document of undisputed reliability, such as a personnel document. Compare the signatures. If there is no reliable evidence of forgery, there is no need for handwriting analysis to substantiate the loss.

(3) Evidence that the alleged recipient received the mail (the actual receipt) along with reliable evidence of the recipient’s signature. Again, handwriting analysis is not required if it can be determined that the signature is either genuine or forged.

b. A specific finding whether the sender or addressee owned the article.

c. The sender’s and the intended recipient’s statements about the loss. This ensures that each knows that a claim has been filed and that the proper claimant will receive any payment. Both parties should address the following issues in their statements:

(1) A description and valuation of the contents of the letter or parcel, supported by estimates, sales receipts, or other evidence.

(2) The registered or insured mail receipt reflecting the fee paid for insurance, postage and the parcel or letter’s declared value.

(3) Evidence of the parcel or letter’s damage or loss.

(4) The time and place the USPS first delivered the letter or parcel to the MPS or other authorized Army military or civilian

personnel for distribution.

(5) Whether the letter or parcel was redelivered to the USPS for forwarding or any other purpose.

(6) Whether either received reimbursement from any other source, including private insurance.

d. A copy of any USPS or other investigation concerning the loss.

e. DOD 4525.6-M is essential to conducting a proper investigation of these claims. See extracts, figures 2-16a through d.

2–54. Claims involving family child care providers

See Chapter 12.

a. Contents of FCC investigations.

(1) Assemble the following basic documents in all FCC cases:

(a) MP and CID reports.

(b) The complete contents of the FCC provider’s file.

(c) The power of attorney and agreement between the FCC caregiver and parent(s) of the injured or deceased child.

(d) The physical examination (FCC providers usually have a copy) administered to the child prior to its entry into the FCC

program.

(2) Visit the FCC caregiver’s home as soon as possible after the incident. Photograph the scene, even if others have done so, and

include these photographs.

(3) Examine the incident carefully to see if there is a basis for holding the United States liable independent of the care rendered to

the child. For example, if a child is burned by hot water in a bathtub, claimant will almost certainly allege that the hot water

heater was defectively maintained. Discuss Federal liability issues in the tort claims memorandum of opinion.

(4) Investigate the incident with a view toward determining whether the United States or another party is liable for the injury.

For example, an operator of leased housing may be responsible for premises liability, or the manufacturer of a hot water heater may be responsible under a products liability theory.

(5) Although FCC caregivers are not required to maintain private insurance, always interview the FCC caregiver about its existence. Always obtain copies of any liability policy that covers the care given and include it. Be sure that the caregiver complies with the insurance policy’s notice provisions.

(6) Always decide whether to assert an affirmative claim when someone other than the Army or FCC provider may be liable.

Before doing so, coordinate with the AAO and the Chief, Affirmative Claims Branch, USARCS.

(7) Determine if the provider is certified by the FCC coordinator.

(8) Make sure the child was authorized to be kept in the home under the provisions of AR 608-10. If the child was not covered by

a valid FCC agreement, find out whether the FCC director or inspector knew that unauthorized children were present. Always look beyond the agreement to ensure that the child was entitled to FCC care. The lack of a valid agreement will not necessarily invalidate the claim, if the parent and the FCC provider attempted to comply with the FCC requirements.

(9) Determine whether the claim falls within the coverage limits set forth in AR 27-20.

(10) Secure a copy of the State and local standards for licensing in-home daycare operations. On this point, remember that AR 608-10 allows, but does not require, State certification. If the FCC provider holds a current State certification, obtain a copy of the State certification file (this may require a release from the FCC provider). When interviewing the FCC provider, ask about prior State certifications in other locations. Always ask about prior allegations of child abuse or neglect, including those involving the FCC provider’s own children.

(11) When the claim involves an allegation that the FCC provider burned the child with hot water while the child was bathing, test the hot water heater and plumbing system to determine the hot water temperature at the tap. Water heater thermostats in FCC provider quarters should not be set higher than 110 degrees Fahrenheit.

b. Determination of liability. Upon completion of the investigation, determine whether any U.S. employee was responsible for the

injury. If not, the claim may be payable under AR 27-20, Chapter 12. Discuss how to proceed with the AAO.

2–55. Claims arising from shoplifting

a. Claims by persons suspected of shoplifting usually arise from their physical detention by AAFES employees (typically store detectives). These claims must be adjudicated under the law of the State in which the claim arises. It is important to remember that under the FTCA, the United States is liable only to the same extent as a private person would be. Most States have enacted statutes authorizing merchants or their employees to detain or arrest suspects. These statutes also grant authority to conduct a reasonable search.

b. Under the FTCA, a claim arising from false arrest is excluded from consideration except when the arrest is made by a Federal law enforcement officer. AAFES personnel have been held not to be Federal law enforcement officers, despite their denomination as store detectives. See Solomon v. United States, 559 F.2d 309 (5th Cir. 1977). Military Police (MP) personnel have been held to be Federal law enforcement officers. Accordingly, an MP’s involvement in a shoplifting detention or arrest may bring the claim within the FTCA’s purview.

c. AAFES rules prohibit their personnel from searching a suspect. Store personnel should notify the MPs immediately and re-quest that they come to the scene, take charge of the case, and conduct any search of suspects. However, store personnel need not

call the MPs when it becomes evident that the suspected shoplifter does not have the merchandise.

d . ACOs and CPOs must become familiar with their State shoplifting laws and properly advise local AAFES personnel. If

possible, develop local procedures within the guidelines of the AAFES Exchange Service Manual EOP 57-2 to avoid using MPs

while nevertheless complying with its edict not to search a suspect. Suspects should always be given the opportunity to demonstrate voluntarily that they are not in possession of the suspected stolen merchandise. The goal of AAFES and claims personnel is to avoid occurrences that lead to the filing of claims.

e. The investigator should review the store’s videotape, if any, and obtain a copy where indicated. Interview all witnesses, including the claimant, on location and devise an exact-time chronology based on these interviews. Rarely is the MP report adequate. Of primary importance is the physical description of the place where the suspect interview and search occurred, and whether it was open to public view.

2–56. Dram shop and social host claims

See paragraph 2-69e(1).

a. General. Claims arising from the overuse of alcohol sold at Army clubs or stores or from overserving at Army functions, formal or informal, require investigation when an injury or death results from these activities. For review of statutory and case law, see FTCA Handbook, section II, para B4a(1)(d).

b. Nature of investigation.

(1) What regulatory restrictions—including those established at the installation and unit levels—were violated in holding the function  at the particular time, place, and manner, or in celebrating that particular event?

(2) What regulatory restrictions—including those established at the installation and unit levels—did the Federal employees violate in possessing, using, or serving alcoholic beverages at the particular time, place, manner or type of event in question? See, for example, AR 215-1.

(3) What additional guidance on this subject did the allegedly negligent actors receive through safety briefings, counseling sessions, or meetings?

(4) Was the site of the function the participants’ assigned place of duty when the incident occurred?

(5) What was the participants’ duty status at the time of the function?

(6) Was the function held during normal duty hours?

(7) Did anyone with supervisory authority compel or encourage personnel to attend or participate in the function?

(8) Was the function held in a Government-controlled facility?

(9) Did any supervisor or military superior authorize the function or know of it in advance and somehow acquiesce in permitting it to be held?

(10) What was the source of the funds used to purchase the alcoholic beverages and other refreshments, food or supplies for the

function?

(11) What levels or signs of intoxication or sobriety did the allegedly negligent actors observe? What was the character and

duration of their contact with the intoxicated individual?

(12) If significant signs of intoxication were not observed, could that be due to the failure of a particular individual, such as a

doorkeeper or charge of quarters, to perform a mandatory inspection or other assigned duty?

(13) What was the military relationship between the allegedly negligent actor and the intoxicated individual?

(14) What measures, if any, did the allegedly negligent actor undertake to determine whether the allegedly intoxicated individual

actually was intoxicated?

(15) What measures, if any, did the allegedly negligent actor undertake to discourage or prohibit the intoxicated individual’s sub-sequent use of a motor vehicle, and why were those measures ineffective?

TAB

E

Investigators Interview Checklist for Vehicle Accidents

General Guidelines.

a. Be prepared to discuss the effect of the Drivers Act with the driver.

b. Remember that the driver is our employee.

c. Remember that the supervisor’s certification that the driver was in scope of duty is not a final

determination. In the end, the DOJ decides if a driver was in scope. What is important is determining

whether the driver was authorized to drive the vehicle and was performing an assigned mission at the

time of the accident.

d. Obtain copies of driving records before or at the time of the interview.

(1) Military driver’s license.

(2) DA Form 348 (Equipment Operator’s Qualification Record).

e. Ask the driver if the claimant or an attorney or investigator has interviewed (or tried to interview)

him or her. Tell the driver to decline future interviews with the claimant or the claimant’s agents until

clearing it with you or USARCS.

f. Before interviewing the driver, make sure the driver is not pending charges or being represented

by an attorney.

1.  Personnel Information

        a.  Full name.

        b.  Birth date.

c.  Social security number.

d.  Unit.

e.  Home address.

f.  Permanent home address.

g.  Expiration term of service (ETS) date (ask about plans for reenlistment).

h.  Date eligible for return from overseas (DEROS) (ask about extension).

i.  Pending reassignment orders, reporting date at new installation.  Get a copy of the orders and find out about the soldier's plans.

2.  Driving experience.
a.  When did the driver start to drive?

b.  When did the driver first obtain a driver's license?

c.  Types of driver's licenses and dates (get copies).

d.  Driver training courses, dates of instruction.

e.  Types of vehicles operated in the past for pleasure or business; add specifics on experience and training.

f.  If the driver has been awarded a wheeled vehicle military occupational specialty, find out specifics of training and experience.

g.  Accident record.

h.  Enforcement record.

3.  Vehicle involved in the accident.
a.  How familiar was the operator with the vehicle (was it the operator's assigned vehicle or the first time the operator ever drove it)?

b.  PMCS (Preventive maintenance, checks, and services).

(1)  Was PMCS pulled?

(2)  Who pulled it?

(3)  Where is the PMCS checklist for that day?

(4)  If necessary, have the driver show you how PMCS was performed.

(5)
Find out who else assisted with, witnessed, or checked PMCS.

c.  Was there any problem with the vehicle (especially if the PMCS checklist is not available or does not list a defect)?

d.  Did the vehicle develop a problem after the trip started?  Was this a problem that has happened before?  What action was taken once the problem was recognized?

4.  The trip.
a.  What were the driver's normal assigned duties?

b.  Was the trip part of these duties?

c.  Had the driver driven the route before or was the driver unfamiliar with the route?

(1)  How many times did the driver drive the route?

(2)  If unfamiliar with the route, what directions did the driver get or what maps were provided?

d.  Who authorized the trip?

e.  Why was the trip authorized?

f.  How long did the driver expect the trip to take?

g.  Before the driver set out on the trip, how much sleep did he or she have the night before and what did the driver do before starting?  Was the driver tired or alert?  This is the point to ask about alcohol and drugs (see B-8).

h.  Who else was in the vehicle (get full personal information)?

(1)  Why were they in the vehicle?

(2)  What did they do during the trip?

i.  Have the driver take you through the trip from start point/time to destination and then to return.  Ask the driver to describe the trip as planned and then as it actually happened.

(1)  Get a map and ask the driver to show you the route on the map.

(2)
If the route is not the most direct route, ask the driver to explain any deviation and to include any reasons for the deviation.

(3)
Indicate any interruptions or rest stops.  Determine the reason for each stop, what happened during the stop, and the duration of the stop.

5.  The accident.
a.  If possible, visit the accident scene with the driver.

b.  If relevant (and possible), drive the route with the driver.

c.  Have the driver describe the sequence of events up to, during and after the accident.

(1)  When did the driver see the other vehicle?

(2)  What was the driver's speed at the time of the accident?

(3)  What evasive or other actions did the driver take?

(4)  Did the other driver see our vehicle?

d.  If the driver completed an accident report, ask the driver to review it and explain any omissions or errors.

6.  Injuries.
a.  Was our driver injured?

b.  Names of other injured parties (compare with accident reports).

7.  Witnesses.
a.  Names of any witnesses known to the driver.

b.  What did the witnesses supposedly see?

c.  Any oral statements by witnesses the driver recalls?

8.  Alcohol/Drugs.
a.  Find out if the driver is a drinker.

b.  If the driver does drink, when was alcohol last consumed before the accident?

(1)  How much alcohol?

(2)  Types of drinks?

(3)  Was the alcohol taken with a meal?

c.  Drug use?  Get specific if you suspect it.

d.  Was the driver taking medication?

(1)  Name of drug.

(2)  Get bottle if a prescription medication.

(3)  Why was the driver taking medication?

(4)  Did it affect his or her driving?

(5)  Get specifics on amount taken, when, and whether the driver had used it before.

9.  Diagrams.
       a.  Show the driver other accident diagrams if available and ask if they are accurate.  

       b.  If the diagrams are not accurate, have the driver explain why.

10.  Insurance.
a.  Consider the following insurance sources:

(1)  Automobile insurance

(a)  Injured party's own (even if injured party's vehicle was not involved).

(b)
 Owner of automobile.

(c)  Driver of automobile.

(2)  Homeowner's insurance.

(3)  Property insurance.

b.  Always ask for the following information about an insurer:

(1)  Full name of company.

(2)  Address/Telephone number of insurer.

(3)  Name of adjuster/representative.

               (4)  Amount of claim, date filed, and date of payment.
TAB
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Facility Pre-inspection Report

1. Unit occupying facility:

2. Location of facility:

3. Description of facility (i.e. #n of floors):

4. Name/rank/title of inspectors:

5. Condition of facility

A. Inside

1. Floors:

2. Walls:

3. Ceiling:

4. Windows:

5. Doors:

6. Lights (fixtures):

7. Fans:

8. Plumbing:

9. Electrical (switches, outlets, wires):

10. Cleanliness:

11. Other/Remarks:

B:   Outside

1. Sidewalks:

2. Roads:

3. Walls:

4. Stairs:

5. Doors:

6. Windows:

7. Drainage/Gutters:

8. Lanais:

9. Plumbing:

10. Electrical:

11. Cleanliness:

12. Other/Remarks:

6. Sketch of facility with remarks:

7. The individuals signing below agree that the information annotated on this form is an accurate assessment of the specified facility.

________________________________________________       

(Signature, rank, title)

________________________________________________  

                                                                                       Representative (Signature, rank, title)
